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Court of Appeals of the District of Columbia. 


No. 4215. 

Chesapeake Western Railway, a Corporation, et al., Appellants, 

vs. 

Henry C. Wallace, Secretary of Agriculture of the United States. 


a Supreme Court of the District of Columbia. 

Equity. No. 42472. 

Chesapeake Western Railway, a Corporation; The North River 
Electric Company, a Corporation; Town of Bridgewater, Virginia, 
a Municipal Corporation, Plaintiffs, 

vs. 

Henry C. Wallace, Secretary of Agriculture of the United States, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for an Injunction. 

Filed April 16, 1924. 

In the Supreme Court of the District of Columbia. 

Equity. No. 42472. 

Chesapeake Western Railway, a Corporation; The North River 
Electric Company, a Corporation; Town of Bridgewater, Vir¬ 
ginia, a Municipal Corporation, Plaintiffs, 

vs. 

Henry C. Wallace, Secretary of Agriculture of the United States, 

Defendant. 

1. Your petitioners, Chesapeake Western Railway, and the North 
River Electric Company, both public service corporations under the 
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laws of Virginia, and the town of Bridgewater, Virginia, a munici¬ 
pal corporation, citizens and residents of the State of Virginia and 
of the United States bring this suit in their own right and on behalf 
of all other persons or corporations who are riparian owners on North 
River, Virginia; the plaintiffs are lower riparian owner, and the 
United States Government is an upper riparian owner on the said 
North River, Virginia. 

2. The defendant is sued as Secretary of Agriculture of the 
United States of America and he is a citizen of the United States 
residing in the District of Columbia. 

3. That the United States of America is the owner of a large forest 
reservation (subject to certain mineral rights) in Rockingham and 
Augusta Counties and adjoining counties in Virginia and the Con¬ 
gress has authorized the Secretary of the Department of Agri- 

2 culture to execute and to cause to be executed all laws affecting 
such forest reservations and the reforesting of same by the Act 

of June 4, 1897, 30 Stat. 36; the Act of February 1, 1905, 33 Stat. 
628; the Act of March 1, 1911, 36 Stat. 961; the Act of August 11, 
1916, 39 Stat. 462; U. S. Compiled Statutes 1916, Section 5187A, 
which acts restrict the use of the water and makes the use of the 
water, on the said reservations subject to the laws of the State wherein 
such forest reservations are situated. 

4. That the said defendant is about to, and is intending and 
threatening to, execute a certain contract or agreement, a copy of 
which is filed herewith as Exhibit “A” as part of this petition, or 
one of the same tenor and effect, with the City of Staunton, Vir¬ 
ginia, a municipal corporation, in consideration of $1,000 per year, 
and payment of certain guards, whereby the defendant undertakes 
to sell to, and agrees to deliver to, the said City of Staunton any or 
all the water of North River on the lands of the United States which 
are riparian lands on the said North River above the lands of your 
petitioners, and of those for whose benefit he brings this suit. 

5. That the said contract is null and void and the said statutes 
of the United States and the laws of the State of Virginia, which 
are made part thereof, prohibit such a contract and the said contract 
is beyond the power and authority of the defendant as conferred by 
the said Acts and is ultra vires and illegal. 

6. That the laws of the State of Virginia forbid the divert- 

3 ing, piping away, or the use of water, of streams by a riparian 
owner for any other purpose than the usual and customary 

needs and uses of the riparian land and under the laws of Virginia 
the United States Government could not divert, pipe, or take away 
the waters of North River from its land to the City of Staunton 
which is a non-riparian locality 20 miles away, or to any other 
non-riparian locality, for the uses of the Government, or to there be 
sold by the Government to others. 

7. That the plaintiffs own a large tract of valuable riparian land 
on the said North River below the lands of United States Govern¬ 
ment above mentioned and referred to in the said contract and if the 
defendant should use, divert, pipe or carry away, any of the waters 
of the said North River other than what is necessary for the usual 
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and customary uses of the said riparian lands of the Government, or 
should permit others to do so, that then the land, business and prop¬ 
erty of the plaintiffs, and of all other lower riparian owners in the 
same position with the plaintiffs, would be ruined and their value 
practically destroyed and the plaintiffs and such others would suffer 
continued and irreparable injury and damage for which adequate 
compensation could not be made in money. 

8. That the plaintiffs and those for whose benefit this suit is 
brought, own Rathways mills, farms, and electric light plants, which 
provide food, fuel, light and power for several thousand farmers and 
for adjacent towns and for towns on the said North River, which 
would be irreparably injured and damaged by any withdrawal or 
diminution of the water of North River by defendant, or by the 
Acts, or permission of defendant. 

4 9. That the said North River during the summer months 
is so low that the mills and power plants adjacent to it during 

such periods can only operate on part time and if the water proposed 
by the said contract, and intended by the defendant, either under the 
contract or by some other permission or understanding, is allowed 
to be piped away or withdrawn the said mills and power plants would 
be put out of business and prevented from operating at all, or would 
be reduced in their operating time in proportion to the amount of 
water that was so piped away, or withdrawn. 

10. That defendant, while admitting he cannot legally divert, 
withdraw or pipe away the waters of North River for non-riparian 
purposes, or to non-riparian localities, for the use or benefit of the 
United States Government, yet defendant has announced through 
his duly authorized agents, that defendant can and will, and is for 
a valuable consideration how preparing to permit and allow third 
parties for their use and benefit to so divert, withdraw, or pipe away 
any or all the said waters of North River on the lands of the United 
States Government for non-riparian purposes in non-riparian locali¬ 
ties; that defendant is thus preparing and attempting to do indirectly 
what defendant admits the law prohibits defendant from doing di¬ 
rectly and which the law makes illegal for defendant to do directly; 
that if defendant is not enjoined from so permitting and allowing 
the diverting, withdrawal or piping away of the water of North 

River as above described, that the business and property of 

5 Petitioners and other lower riparian owners will be ruined 
and they will be irreparably injured and damaged. 

11. That neither petitioners, or any of those for whose benefit this 
suit is brought, has an adequate, full and complete remedy at law; 
that petitioners entitled to an injunction against defendant to re¬ 
strain the acts set out in this petition. 

Wherefore the premises considered, the petitioners pray: 

(a) That Henry C. Wallace, Secretary of Agriculture of the United 
States of America, be made a party defendant to this suit and required 
to answer same; that process issue; that all proper orders and accounts 
be entered and taken, and rules issue. 

(b) That the contract set out in the petition, and all similar 
contracts, as well as the proposed and intended Acts of defendant 
set out in the petition be declared illegal, ultra vires and beyond the 
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authority and powers of the defendant; that an injunction or restrain¬ 
ing order be entered enjoining and restraining the defendant, his 
agents, and attorneys, from executing, delivering, performing, or 
from atempting to execute, deliver, or perform, the contract set out 
in the petition, or any similar contract of the same general purport, 
tenor or effect, and further enjoining and restraining the defendant, 
his agents, and attorneys, from granting permission or consent to, 
or permitting or allowing, the City of Staunton, Virginia or any 
other third party to divert, withdraw, pipe, or carry away any 
6 of the water of North River, Virginia, on the lands of the 
United States Government or do any of the acts set out in para¬ 
graph 10 of the petition. 

(c) That petitioners be granted such other, further and general 
relief as his cause may require and to equity seems just and proper; 
that petitioners be allowed a reasonable counsel fee for his attorney, 
Ravmond M. Hudson, Esquire, and be granted his costs herein. 

CHESAPEAKE WESTERN RAILWAY, 

THE NORTH RIVER ELECTRIC COMPANY, 
TOWN OF BRIDGEWATER, VIRGINIA, 

Petitioners, 


By RAYMOND M. HUDSON, 

Their Attorney. 

RAYMOND M. HUDSON, 

Attorney for Petitioners. 


I, Raymond M. Hudson, being first duly sworn depose and state 
that I am attorney for plaintiff's in the above suit and that the facts 
set out in the said petition are true to the best of my information, 
knowledge and belief. 

RAYMOND M. HUDSON. 


Subscribed and sworn to before me this the 16th day of April, 
1924. 

[seal.] HUGH W. BARR, 

Notary Public. 

7 United States Department of Agriculture. 

Co-operative Agreement for Conserving and Protecting the Water 
Supply of the City of Staunton, Virgmia. 

Filed April 16, 1924. 

This agreement made and entered into this — day of -, 

1924, by and between the City of Staunton, Virginia, hereinafter 
referred to as the City, and the Secretary of Agriculture, acting for 
and on behalf of the United States of America, hereinafter called 
the Secretary, under and pursuant to the provisions of the Acts of 
Congress, approved June 4, 1897, (30 Stat., 11) February 1, 1905 
(33 Stat., 628), and March 1, 1911 (36 Stat., 961). 
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Witnesseth: That 

Whereas, on the 20th clay of September, 1923, the City filed with 
the District Forester at Washington, D. C., an application for the 
cooperation of the Secretary in conserving and protecting the water 
supply from certain portions of the watershed of North River, a 
tributary of the Shenandoah River, as described in said application 
and more particularly described and located on the map attached 
hereto and made a part hereof; and 

Whereas, the said watershed is within Augusta County and en¬ 
tirely within the Shenandoah National Forest, and appears to be 
the most suitable place within a reasonable distance to secure an 
adequate water supply, and the conserving and special protection 
thereof is necessary to insure a municipal water supply for the City 
of Staunton; 

8 Now, therefore, in consideration of the premises and of the 
several promises to be faithfully performed by each as here¬ 
inafter set forth, the Secretary does hereby agree as follows: 

First. That the City has the right to use any or all of the waters 
over which the Secretary is vested with authority from the lands 
designated on the map attached hereto; to construct on said lands 
covered by this agreement such diverting, storage and other struc¬ 
tures as may be necessary for the proper use of the water; and to 
install and maintain necessary pipe lines and tunnels from such 
diverting or storage structures to the Forest boundary line. 

Second. That, except as specifically provided herein, uses of said 
lands, other than the following, will be permitted only with the 
approval of the City; measures necessary for the proper protection 
and maintenance of said Forest and the establishment and con¬ 
struction of a game refuge, the construction of roads, trails, tele¬ 
phone lines, and other means of transportation and communication 
not inconsistent with the object of this Agreement. 

Third. That all persons employed on or occupying any of said 
lands for any purpose will be required to comply with the regula¬ 
tions governing said Forest and to observe such sanitary regulations 
as may be proposed by the City, in accordance with the laws of the 
State of Virginia, and approved by the Secretary. 

9 Fourth. That, so far as practicable, with the means at his 
disposal, the Secretary will extend and improve the forest 

upon said lands by seeding and planting and by the most approved 
methods of utilization, silviculture, and forest management. 

Fifth. That camping, or the construction or occupation of build¬ 
ings not needed by the City or by the Forest Service for the protec¬ 
tion and administration of said lands, will not be permitted. 

Sixth. The numbers of domestic stock grazed upon the area de¬ 
scribed herein, shall not exceed 320 head and no new permittee will 
be allotted to the area, but existing permittees shall be allowed to 
continue their present use of the range, under regulations of the 
Secretary until such time as the City shall demonstrate that such 
grazing is inimical to the use of the area as a source of municipal 
water supply. 
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Seventh. That all extraordinary expenses incurred in the fight¬ 
ing and suppression of forest fires, on or endangering such lands, 
excepting those of protection and administration as otherwise herein 
provided, shall be paid by the Federal Government. 

And the City agrees as follows: 

First. That, in ease it is considered necessary by the Forest Super¬ 
visor, the City shall furnish one guard to patrol the lands covered 
by this agreement, for the enforcement of the regulations of the 
Secretary, the sanitary regulations referred to above, and 

10 the prevention and suppression of forest fires, said guard to 
be approved by and directly responsible to the Forest Super¬ 
visor in charge of the Shenandoah National Forest. To enable such 
guard to enforce the regulations of the Secretary he shall be ap¬ 
pointed as Forest Guard at the nominal salary of $12.00 per annum, 
but his salary and expenses, except the nominal salary referred to 
above, shall be paid by the City. 

Second. That, if in the judgment of the City it is necessary to 
hire at any time more patrolmen than above specified for the pro¬ 
tection of the lands covered by this Agreement, the expenses thereof 
shall be paid solely by the City. 

Third. To construct, if it so desires, and to maintain at its own 
expense, a wire fence around the exterior boundaries of said lands, 
it being understood, however, that if the City obtains fence posts 
from Government lands, that they will be cut and paid for in ac¬ 
cordance with the timber sale regulations of the Forest Service. 
It is further understood that gates will be made in the fence for the 
passage of employees of the Forest Service and properly authorized 
users of said Forest at such points as may be agreed upon by the 
Forest Supervisor and the City. 

Fourth. To protect during construction and maintenance of dams, 
reservoirs, pipe lines and other improvements necessary for the pro¬ 
tection of said water supply, all roads, trails, and other Forest im¬ 
provements on said lands and to repair any damage to same as the 
Forest Supervisor may require, the expense of said repair work to 
be paid by the City whenever the damage is caused by the 

11 City, or its employees or its contractors or sub-contractors or 
their employees. 

Fifth. To cut or remove no timber except with the written per¬ 
mission of the Forest Supervisor in charge of said Forest. 

Sixth. To comply, and to require its officers, agents and employees 
to comply, fully with the laws of the State of Virginia in any way 
affecting the exercise of the privilege hereby conferred upon the 
City. 

Seventh. To save harmless and indemnify the United States, its 
officers, agents and employees, against all costs, expenses, claims, 
actions or demands, whatsoever, by any person whatsoever, on ac¬ 
count of any loss, damage or injury growing out of anything done 
or omitted to be done by the City, its officers, agents and employees, 
in the exercise of the privilege hereby conferred upon the City/ 
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Eighth. That all books of the City pertaining to the construction, 
maintenance, and operation of the proposed water system will be 
open to inspection at any time by a Forest officer authorized by the 
District Forester to make such inspection with the understanding 
that the information thus obtained shall be regarded as confidential. 

And it is further agreed: 

First. That the Forest Service shall allow the removal, by sale or 
otherwise, of only such timber on the said lands as in the judgment 
of the Forest Supervisor may be removed without injury to the 
water supply, but if the City in exercising the rights conferred by 
this agreement, shall file formal objection to such sale, or 

12 concur in the withdrawal of such timber from sale, it shall, 
from the date of such action, pay annually an interest charge 

of 3 per cent on the appraised value of the forest products, the sale 
of which is prevented or restricted by this agreement. 

Second. That the City shall pay to the Treasurer of the United 
States, Washington, D. C., or such other fiscal agent as may herein¬ 
after be designated, to be placed to the credit of the United States, 
in consideration of the use of 20.6 square miles of Government lands 
within the Watershed of North River, granted by this agreement, 
the sum of One Thousand ($1,000.00) Dollars annually in ad¬ 
vance from the date of this agreement, but the amount of fees col¬ 
lected by the Federal Government for the grazing of domestic 
stock on the area covered by this agreement, during the previous 
calendar year, shall be credited in part payment of said rental, 
which shall be reduced accordingly. 

Provided, That a readjustment of the annual rental for the use 
of said lands will be made by the Secretary at the expiration of 
thirty-five (35) years from the date of execution of this Agreement, 
and every twenty (20) years thereafter. In readjusting the annual 
rental, the amount of increase shall not exceed twenty-five (25) per 
cent of the annual rental for the previous period. 

Third. That the City shall, during the life of this agreement, 
pay in addition to the annual rental provided for herein, annual 
fees in advance for the use of any existing improvements which may 
be needed in the construction and maintenance of this project, the 
fee to be later agreed upon. 

13 Fourth. That the rights and interest of the City in this 
Agreement cannot be transferred to a third party except 

upon the consent and approval of the Secretary, the terms of this 
Agreement at that time being subject to revision. 

Fifth. That no member of or delegate to Congress or resident 
commissioner, after his election or appointment and either before 
or after he has qualified, and during his continuance in office, and 
no officer, agent, or employee of the Government shall be admitted 
to any share or part of this contract or agreement, or to any benefit 
to arise therefrom. Nothing, however, herein contained shall be 
construed to extend to any incorporated company where such con¬ 
tract or agreement is made for the general benefit of such incor- 
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porated company, (Section 3741, Revised Statutes, and Sections 114- 
116, Act of March 6, 1909.) 

Sixth. It is — nothing in this agreement shall be construed as ob- 
ligating the Secretary to expend, or as involving the United States 
in any contract or obligation for future payment of money in ex¬ 
cess of apporpriations authorized by law. 

Seventh. It is understood by both parties to this agreement that 
the mineral rights reserved by the Virginia Mining and Improve¬ 
ment Company and the Shenandoah Land and Anthracite Coal 
Company in their deeds to the United States shall in no wise be 
abridge by the terms hereof. 

Eighth. It is further understood and agreed that this agreement 
is not to be construed to grant to the said City the right to take 
water from North River as against any riparian owner other than 
the United States of America, 

14 In witness whereof, the parties have hereunto affixed their 

signatures, the Board on the day and year first above written, 

and the Secretary on the — day of-, 1924. 

[seal.] ' CITY OF STAUNTON, VIRGINIA, 

By-, 

Mayor. 


Secretary of Agriculture, on Behalf 

of the United States of America. 


Witnesses: 


Affidavit. 

Filed April 16, 1924. 

I, L. V. Miller, being first duly sworn, deposes and say that 1 
am a citizen and resident of the town of Bridgewater, Virginia and 
that I represent the farmers on North River and the town of Bridge- 
water, Virginia, in opposing the contract and had become familiar 
with all the facts and circumstances set out in the bill for an in¬ 
junction in the above suit; and by my personal knowledge know 
that the facts and circumstances so set out are correctly and ac- 
curatelv stated and are true and correct; that I know that the 
15 City of Staunton with the consent of the Secretary of Agri¬ 
culture is planning and is now preparing to put in a 16 
inch pipe on the government’s land to pipe and carry away the 
water of North River above the lands of the plaintiffs. 

L. V. MILLER. 

Subscribed and sworn to before me by L. V. Miller, this the 16th 
day of April, 1924. 


HUGH W. BARR, [seal.] 
Notary Public. 
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Affidavit. 

Filed April 16, 1924. 

I, Samuel C. Heltzel, being first duly sworn, depose and state 
that I am a citizen and resident of the town of Bridgewater, Virginia 
and that I represent the farmers on North River in opposing the 
contract and had become familiar with all the facts and circum¬ 
stances set out in the bill for an injunction in the above suit; and 
by my personal knowledge know that the facts and circumstances 
so set out are correctly and accurately stated and are true and cor¬ 
rect; that I know that the City of Staunton with the consent of the 
Secretary of Agriculture is planning and is now preparing to put in 
a 16 inch pipe on the government's land to pipe and carry away 
the water of North River above the lands of the plaintiffs. 

S. C. HELTZEL. 

Subscribed and sworn to before me by Samuel C. Heltzel, this 
the 16th day of April, 1924. 

HUGH W. BARR, [seal.] 
Notary Public. 

16 Rule. 

Filed April 16, 1924. 

a)e j|e :!< % s|e 


On consideration of the petition of the plaintiffs it is ordered by 
the Court this the 16th day of April, 1924, that the defendant, 
Henry C. Wallace, Secretary of Agriculture shall show cause at 
10 a. m. Friday, April 25, 1924, why an injunction or restraining 
order shall not issue enjoining and restraining the defendant, his 
agents, and attorneys, from executing, delivering, performing or 
from attempting to execute, deliver, or perform, the contract set 
out in the petition, or any similar contract of the same general 
purport, tenor or effect, and further enjoining and restraining the 
defendant, his agents, and attorneys from granting permission or 
consent to, or permitting or allowing, the City of Staunton, Virginia 
or any other third party, to divert, withdraw, pipe, or carry away 
any of the water of North River, Virginia, on the lands of the 
United States Government or to do any of the acts set out in para¬ 
graph 10 of the petition, provided a copy of this order shall be served 
on him on or before April 21, 1924. 

WENDELL P. STAFFORD, 

J ustice. 


Marshal's Return. 


Served a copy of the within Rule on Henry C. Wallace personally 

4/16/24. 


E. C. SNYDER, 

U. S. Marshal. 
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17 Motion to Dismiss. 

Filed April 25, 1924. 

******* 

Comes now, Henry C. Wallace, who, as Secretary of Agriculture, 
is made defendant in the above entitled cause, and moves the Court 
to dismiss the bill of complaint herein on the following grounds: 

1. For indefiniteness and uncertainty in said bill. 

2. The suit is, in substance, one against the United States, which 
has not been made a party thereto, or given its consent to be sued. 

3. The City of Staunton, Virginia, is an indispensable party. 

4. The bill of complaint does not set forth facts sufficient to en¬ 
title the plaintiffs to the relief prayed or to any relief in equity. 

5. The court is without jurisdiction of the subject matter, be¬ 
cause the suit is local in character. 

IRA K. WELLS, 

Assistant Attorney Genera!; 

H. L. UNDERWOOD, 

Special Assistant to the Attorney General, 

Attorneys for Henry C. Wallace. 

18 Decree. 

Filed June 26, 1924. 

******* 

This cause came on to be heard upon the motion of the defendant 
to dismiss the bill of complaint herein, and was argued by counsel; 
whereupon the court being fully advised in the premises, it is this 
26th day of June, 1924, 

Ordered, adjudged and decreed that the said motion be, and the 
same hereby is, sustained and granted and that the bill of complaint 
be, and the same hereby is, dismissed with costs to the defendant to 
be taxed by the Clerk. 

By the Court, 

WENDELL P. STAFFORD, 

Justice. 

And from the foregoing decree the plaintiffs in open court by their 
counsel, on the day above written, note an appeal to the Court of 
Appeals of the District of Columbia, and the same is hereby allowed; 
the bond for costs on appeal to be in the penal sum of one hundred 
dollars, with leave to plaintiffs to deposit the sum of fifty dollars 
in lieu thereof. 

By the Court, 

WENDELL P. STAFFORD, 

Justice. 
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Memorandum. 

July 14, 1924.—$50 deposited by plaintiffs in lieu of Bond on 
Appeal. 

19 Assignments of Error. 

Filed July 15, 1924. 

***** * * 

Now come the plaintiffs and make and file the following assign* 
ments of error on appeal to the Court of Appeals: 

1. The Court erred in holding that the statutes referred to in the 
contract, Exhibit “A” gave the Secretary of Agriculture authority to 
execute such contracts. 

2. Having so construed the statutes to give such authority the 
Court erred in not holding the statutes unconstitutional as Congress 
-as no authority to control non-navigable streams contrary to state 
law. 

3. The Court erred in dismissing the bill as Congress has no 
intrastate constitutional power to legislate the control of or diversion 
of, non-navigable streams such as North River, or the water thereof, 
for that right is reserved to the States by the Constitution. 

4. The Court erred in holding that the United States can permit 
other parties for valuable consideration to do what the United States 
cannot do itself with riparian water, and water rights, of non- 
navigable streams, that is to divert such water to non-riparian locali¬ 
ties for non-riparian purposes in violation of the State law. 

5. The Court erred in holding that the acts of the defendants 
are not illegal, ultra vires, beyond his power, or unconstitutional. 

6. The Court erred in holding that the laws of Virginia are not 
part of the statutes referred to and consequently are not effective or 

binding on the defendant although stated in the Federal 

20 Statutes to be so. 

7. The Court erred in holding that this suit was instituted 
prematurely. 

8. The Court erred in holding that the defendant can pursue a 
course opposed to the policy of the United States between the strong 
and weak competitors and can establish an unjust and inequitable 
policy for the United States. 

9. The Court erred in holding there is no equity in the bill. 

RAYMOND M. HUDSON, 

Attorney for the Plaintiff. 

Designation of Record 
Filed July 15, 1924. 

******* 

Now come the plaintiffs and designate and direct the Clerk to 
copy into the transcript of the record on appeal to the Court of 
Appeals the following papers and documents: 
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1. Bill and Exhibit “A” the contract. 

2. Supporting affidavits of Miller and Heltzel. 

3. The Rule. 

4. Motion to dismiss. 

5. Final order June 26, 1924. 

6. Assignments of Error. 

7. Designation of the Record. 

RAYMOND M. HUDSON, 

Attorney for the Plaintiff. 

21 To Ira K. Wells, Esq., Assistant Attorney General; H. L. 

Underwood, Esq., Special Assistant to the Attorney Gen¬ 
eral, Attorneys for the Defendant: 

Take notice that on July 21, 1924, I will apply to the Clerk of 
the Supreme Court of the District of Columbia for the transcript of 
the record on the foregoing designation of record and assignments of 
error. 

RAYMOND M. HUDSON, 

Attorney for the Plaintiff. 

22 Supreme Court of the District of Columbia. 


United States of America, 
District of Columbia, ss: 


I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 21, both inclusive, to be a true and correct transcript of the 
record according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 42472 in Equity, 
wherein Chesapeake Western Railway, a Corporation, et al. are Plain¬ 
tiffs and Henry C. Wallace, Secretary of Agriculture of the United 
States, is Defendant, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 17th day of September, 1924. 

[Seal of the Supreme Court of the District of Columbia.] 


E. W. 


MORGAN H. BEACH, 

Clerk, 

By CHAS. B. COFLIN, 

Assf. Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4215. Chesapeake Western Railway, a corporation, et al., appellants, 
vs. Henry C. Wallace, Secretary of Agriculture of the United States. 
Court of Appeals, District of Columbia. Filed Sep. 23, 1914. Henry 
W. Hodges, clerk. 
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In the Court of Appeals of the District 

of Columbia 

October Term, 1924 


Chesapeake Western Railway, a corpo- 
ration; The North River Electric Com¬ 
pany, a corporation; and Town of 
Bridgewater, Virginia, a municipal 
corporation, appellants 


No. 4215 


v. 

Henry C. Wallace, Secretary of Agri- 
culture of the United States 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF FOR APPELLEE 


STATEMENT 

The City of Staunton, Virginia, desired to secure 
and insure an adequate water supply for its in¬ 
habitants. It concluded that North River, a tribu¬ 
tary to the Shenandoah River, afforded the most 
feasible and suitable source of supply for the pur¬ 
pose. In furtherance of the project, it applied to 
the Secretary of Agriculture for his cooperation 
“ in conserving and protecting the water supply 
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from certain portions of the watershed of North 
River ” in Augusta County, and entirely within the 
Shenandoah National Forest through which the 
North River flows. The forest lands are owned by 
the United States and were acquired by it under 
the authority and pursuant to the provisions of the 
so-called Weeks Act of March 1, 1911, c. 186, 36 
Stat. 961. 

After consideration of this application, a tenta¬ 
tive draft of contract was prepared (Ex. A, R 5) by 
which the Secretary agreed: 

That the City has the right to use any or 
all of the waters over which the Secretary is 
vested with authority from the lands desig¬ 
nated on the map attached hereto; to con¬ 
struct on said lands covered by tms agree¬ 
ment such diverting storage, and other struc¬ 
tures as may be necessary for the proper 
use of the water; and to install and main¬ 
tain necessary pipe lines and tunnels from 
such diverting or storage structures to the 
forest boundary line. 

Decribing themselves as owners of lands ripa¬ 
rian to North River lying lower down on the stream, 
the appellants filed a bill in the Supreme Court of 
the District of Columbia seeking an injunction 
against the Secretary to restrain the execution of 
this or any like contract with the City. 

The theory of the bill (R. 1-4) apparently is that 
the right to use the water from North River will 
seriously prejudice and damage the rights of the 
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lower riparian owners, and that the action of the 
Secretary in granting this right to the city is un¬ 
authorized, and also contrary to the laws of Vir¬ 
ginia because, as it is asserted, use of water for 
nonriparian purposes is forbidden. 

To this bill a motion to dismiss was interposed, 
the grounds of which were: The suit is one against 
the United States; the City of Staunton is a neces¬ 
sary party; the court is without jurisdiction of the 
subject matter because the suit is local in char¬ 
acter; the bill is without equity. (R. 10.) 

This motion was sustained and a decree entered 
dismissing the bill. (R. 10.) Whereupon appeal 
was taken to this court. 

I 

The case is now moot 

% 

We desire to advert to the motion to dismiss the 
appeal heretofore filed, consideration of which was 
postponed until the hearing on the merits. 

The basis of this motion was the fact that after 
the decree dismissing the bill was entered, the Sec¬ 
retary of Agriculture executed on July 1, 1921, a 

contract with the City of Staunton, similar in its 
terms to that made Ex. A to the bill of complaint. 

As the real purpose of the suit was to restrain the 
execution of such a contract, the case has now be¬ 
come moot and should be dismissed under the au¬ 
thority of Shaw v. Lane, 47 App. D. C. 170. 

Appellants, to avoid this result, now contend that 
it was not only the proposed contract with the city 
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against which relief was sought but like contracts 
with other parties. To justify this position they 
refer to paragraph 10 of the bill (R. 3), which con¬ 
tains an allegation that— 

defendant has announced through his duly 
authorized agents, that defendant can and 
will, and is for a valuable consideration 
now preparing to permit and allow third 
parties for their use and benefit to so divert, 
withdraw, or pipe away any or all the said 
waters of North River on the lands of the 
United States Government for non-riparian 
purposes in non-riparian localities. 

They also point to the prayer for relief (b, R. 4) 
wherein injunction is asked against the execution 
or performance of the contract Exhibit A and 
against granting permission, or allowing the city 
or any third party to divert, withdraw, pipe, or 
carrv away anv of the waters of North River. 

So far as the contract with the City of Staunton 
is concerned, the relief sought can not be granted 
in the absence of the City upon which rights have 
been conferred. Litchfield v. Register, 9 Wall. 575; 
New Mexico v. Lane, 243 U. S. 52; Brady v. Work, 
263 U. S. 435; Shaw v. Lane, supra . 

On the point of the asserted broader scope of the 
bill, we submit that the allegations quoted consti¬ 
tute merely an attempt to bolster the case. A 
reading of the entire bill can not fail to produce 
the conviction that the real purpose was to restrain 
the contract then being negotiated; this is empha¬ 
sized by pragraphs 4, 6, and 9 of the bill. (R. 2, 3.) 
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No other contract or proposed action by the Secre¬ 
tary was brought to the attention of the trial court. 
The case was treated below as involving this one 
transaction. Further, the vague and general alle¬ 
gations as to threatened action in other instances, 
made in paragraph 10, are not sufficient, standing 
alone, to make a case for an injunction. There 
must be more than inference. An injunction will 
not be issued where the injury is doubtful or the 
violation of complainant’s rights merely specula¬ 
tive. Beach, Mod. Eq. Juris., §§ 641, 642; High on 
Injunction, vol. I, (4th ed.), § 22. 

II 

The bill is without equity 

The fundamental error in the bringing of this 
suit is the assumption that the contract gives the 
City of Staunton rights in the waters of North 
River against the appellants. That no such right 
or privilege is given is clear from the eighth para¬ 
graph of the contract which is as follows (R. 8): 

% 

It is further understood and agreed that 
this agreement is not to be construed to grant 
to the said City the right to take water from 
North River as against any riparian owner 
other than the United States of America. 

The contract as executed contained this same 
paragraph. 

It is therefore very plain that the Secretary by 
this contract is not assuming to barter any of the 
rights of appellants—he is merely “ quitclaiming •” 
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to the City df Staunton such rights as the United 
States has in the waters of North River. 

In this situation, it is beyond our comprehension 
how appellants are concerned about the action of 
the Secretary. They are not parties to the contract, 
and their rights are not invaded. What status have 
they to maintain this suit ? Even assuming that the 
laws of Virginia are violated by this contract and 
that the Secretary acted beyond the scope of his 
authority, the appellants are not damaged. If, as 
they seem to fear, there will result from the action 
of the city diminution of the volume of water 
available to them, this will occur not because of the 
privilege or right obtained under the contract but 
because the city exceeds the authority given thereby. 
But in such event appellants can seek redress in the 
proper Virginia court. 

While we might rest the case on this point upon 
the foregoing, we are not content to let go unchal¬ 
lenged the contention of appellants that under the 
law of Virginia the city can not acquire the water 
of the North River because it is not a riparian 
owner and that nonriparian use is prohibited. 

Under the Virginia law the city has ample au¬ 
thority to acquire lands and water for the purpose 
of securing an adequate water supply. 

Section 3031, General Laws of Virginia, 1923, is 
as follows: 

Poivers of councils of cities and towns as 
to public utilities; pollution of water; pur¬ 
chase and condemnation .—The council of 
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every city and town shall have power to 
acquire or otherwise obtain control of or 
establish, maintain, operate, extend, and en¬ 
large waterworks, gas works, electric plants, 
and other public utilities within or without 
the limits of said city or town; to acquire 
within or without the limits of the city or 
town, by purchase, condemnation, or other¬ 
wise, whatever land may be necessary for 
acquiring, locating, establishing, maintain¬ 
ing, operating, extending, or enlarging said 
waterworks, gas works, electric plants, and 
other public utilities and the rights of way, 
rails, pipes, poles, conduits, or wires con¬ 
nected therewith, or any of the fixtures or 
appurtenances thereof; but no city or town 
shall have the right to acquire by condemna¬ 
tion the steam and electric plants, gas and 
water works, or water power and the fixtures 
and appurtenances, or any part thereof, 
owned and operated in whole or in part on 
the eighteenth day of February, nineteen 
hundred and eight, by any manufacturing 
corporation or public service corporation, 
for the purpose of acquiring, establishing, 
maintaining, operating, or enlarging its elec¬ 
tric plant or waterworks; to prevent the pol¬ 
lution of water and injury to waterworks for 
which purpose their jurisdiction shall ex¬ 
tend to five miles above the same; to make, 
erect, and construct, within or near said city 
or town, drains, sewers, and public ducts, 
and to acquire within or without such city 
or town, by purchase, condemnation, or 
otherwise, so much land as may be necessary 
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to make, erect, construct, operate, and main¬ 
tain the same. 

Two things should be noted with respect to this 
statute, first, that while water is not particularly 
specified as subject to condemnation, yet the Su¬ 
preme Court of Virginia, construing this section 
(then designated as 1038), held in Miller v. Pulaski, 
114 Va. 85, 87: 

It is clear, we think, that under the pro¬ 
visions of section 1038 of the Code, as 
amended, the town had the right, if the neces¬ 
sity for it existed, to condemn the land and 
water rights described in the record. The 
fact that “ water power ” is not in terms 
named in the “ affirmative clause ” of the 
statute, but only in the “ proviso,” does not 
show that the legislature did not intend to 
give a city or town the right to condemn a 
water power, a right or interest annexed to 
land and parcel thereof. The right or power 
to condemn the whole, if owned by one per¬ 
son, would seem necessarily to give the right 
or power to condemn the parts that made up 
the whole if owned by different persons, if 
necessary, for the purposes of the munici¬ 
pality and done in the manner prescribed by 
statute. 

Secondly, that the right is to condemn “ within 
or without the limits of the city.” 

Gordonsville v. Zinn, 129 Va. 542, cited by plain¬ 
tiffs as establishing that in Virginia there can not 
be diversion of water for nonriparian use, is not in 
point here. There, the Town of Gordonsville 
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sought to enjoin Zinn from diverting water to her 
nonriparian land to the detriment of the town’s 
water supply taken from the same stream under 
rights acquired long prior thereto. In that case the 
court approved the rule of Stratton v. Mount Her- 
mon Boys' School, 216 Mass. 83, that there must 
be a showing of actual damage—not merely a diver¬ 
sion to nonriparian lands or use (pp. 559, 560). 
Particularly it was held that injunction would not 
lie unless actual damage was shown (pp. 561, 562). 

The more important distinction, however, is that 
that case did not draw into question the right of 
the town to take the water under the power of 
eminent domain. 

Another statute to which attention should be 
called is §4385, General Laws of Virginia, 1923, 
the last sentence of which reads: 

Cities and towns may also, upon compliance 
with the provisions of this chapter so far as 
applicable, acquire by condemnation such 
lands or rights of way as may be necessary 
for providing watersheds for the use of such 
cities or towns, and for the necessary lands 
or rights for laying water pipes from or 
through the same. 

Now, the city encountered as an obstacle to its 
condemnation of the rights here involved the propo¬ 
sition that the United States could not be sued— 
hence it was necessary to negotiate. If it could 
condemn this right, were the United States suable, 
certainly it can properly attain the same end by 
purchase or contract. It is a startling proposition 
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to assert that one not a party to such a contract 
can object thereto. Cf. Tyler v. Judges, 179 U. S. 
405; Fairchild v. Hughes, 258 U. S. 126. 

Further, as already pointed out, the right which 

* * i i < - . , . f * > • ; * ; 

the United States through the Secretary of Agri- 
culture propose to give in the water of North River 
is that which the United States own—nothing 


more. If the citv does take more than that, or in 

•/ ' 

any way infringes on the rights of the plaintiffs, 

< ‘ ♦ « * • 

they may recover damages. No right against other 
riparian owners is granted. The action of the 
city would be equivalent to a condemnation of 
plaintiff’s rights in the water, but injunction would 
not properly lie. Tuckahoe v. Tuckalioe, 11 Leigh 
(Va.) 42, 80, 81; cf . Murphy v. Stanford Water, 
Light & Ice Co., 50 S. W. (Ky.), 835. 

Likewise, there is no force in the contention of 
the lack of authority of the Secretary of Agricul¬ 
ture to enter into this contract. 

The Act of June 4,1897, c. 2, 30 Stat. 11, contains 

r- 

a provision relating to national forests as follows 
(p. 36) : 


All waters on such reservations may be 
used for domestic, mining, milling, or irriga¬ 
tion purposes, under the laws of the State 
wherein such forest reservations are situ- 
uated, or under the laws of the United States 
and the rules and regulations established 
thereunder. 

Appellants assert that use of the water by the 
city is not within this statute because such use is 


4 v 


11 


not one of those enumerated. This is, however, 
too narrow a definition of the word “ domestic.” 
In United States v. United Verde Cooper Co., 196 
U. S. 207, the Supreme Court of the United States 
construed this same word in a statute giving a right 
to cut timber from public lands mineral in char¬ 
acter for building, agricultural, mining, or other 
domestic purposes. It was argued that the word 
domestic as used in the stajtute was synonomous 
with “ household ” and that a use by the copper 


company of timber for the purpose of roasting ore 

at the mines was not a domestic purpose. The court 
- * ■* * + 
declined to so construe the word, and said (p. 213): 

We may properly and accurately speak of 
domestic manufactures, meaning not those 
of the household, but those of a county, State, 
or Nation, according to the object in contem¬ 
plation. So in the statute the word “ do¬ 
mestic ” applies to the locality to which the 
statute is directed, and gives permission to 
the industries there practiced to use the pub¬ 
lic timber. This definition of “ domestic ” 


gives the word an apt and sensible meaning, 
and we must regard the association of the 
word “ other ” with it as designed, not as 
accidental. 


So we may safely say that the use of the water 

contemplated by the City of Staunton is within both 
the language and the purpose of the statute. 

% 4 . . 4 

A contention is made, however, that §10 of the 
Weeks Act is in conflict with this statute. Section 10 
provides that the Secretary may, in his discretion, 
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list and offer for sale at their true values, to actual 
settlers in tracts not exceeding 80 acres, lands ac¬ 
quired under the Act which are chiefly valuable for 
agriculture and which may be occupied for agricul¬ 
tural purposes without injury to the forests or the 
stream flow and which are not needed for public 
purposes. The Anal sentence of the section is (p. 
963) : 

And no right, title, interest, or claim in 
or to any lands acquired under this Act, or 
the waters thereon, or the products, re¬ 
sources, or use thereof after such lands shall 
have been so acquired, shall be initiated or 
perfected, except as in this section provided. 

We construe this language to be a limitation upon 
the acquisition of rights in these lands or to the 
waters thereon. That is quite distinct from secur¬ 
ing a license or permit, not as a matter of right to 
applicant but of discretion with the Secretary, and 
wdiich he has the right to revoke. 

Further, this language might have been used 
to make clear that agricultural lands within the 
Weeks Law forests could not be claimed under 
the provisions of the Act of June 11, 1906, c. 3074, 
34 Stat. 233, which provided for homestead entries 
upon lands within national forests which the Secre¬ 
tary of Agriculture found to be chiefly valuable for 
agriculture. Under these entries no payment for 
the land was required. 

Moreover, §11 of the Weeks Act provides (p. 
963) : 
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That, subject to the provisions of the last 
preceding section, the lands acquired under 
this Act shall be permanently reserved, held, 
and administered as national forest lands 
under the provisions of section twenty-four 
of the Act approved March third, eighteen 
hundred and ninety-one (volume twenty-six, 
Statutes at Large, page eleven hundred and 
three), and Acts supplemental to and amend¬ 
atory thereof. 

Now, as §11 made applicable to Weeks Law for¬ 
ests the earlier Acts, among them that of June 4, 
1897, and as these two Acts were parts of a series 
of enactments designed by Congress to carry out 
the national policy of forest conservation and 
stream flow protection, they are to be construed in 
pari materia and both given full force in order to 
effectuate that important and now well-established 
policy. 

We think there is no irreconcilable conflict be¬ 
tween §10 and the Act of June 4,1897. 

The rule applicable is that repeals by implication 
are not favored, and usually occur only where there 
is such an irreconcilable conflict between an earlier 
and a later statute that effect cannot reasonably be 
given to both. Washington v. Miller, 235 U. S. 422, 
428. It is the duty of the court to give effect to both 
statutes, if possible. United States v. Healey, 160 
U. S. 136, 146; United States v. Greathouse, 166 
U. S. 601, 605. 

Moreover, the Secretary of Agriculture has con¬ 
strued the legislation relative to national forests as 
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conferring authority to enter into such a contract. 
In Department Circular No. 313, dated June, 1924, 
entitled “ Purchase of Land for National Forests 
under the Act of March 1, 1911, the Weeks Law,” 
it is said concerning the purpose of this law (pp. 
1 , 2 ): 

While the improvement of the flow of 
navigable streams is the fundamental pur¬ 
pose, other benefits incidental in character 
but nevertheless important will be kept in 
view. Among these are (1) protection 
against disastrous erosion of the soil on 
mountain slopes and against the destruction 
of the soil and soil cover by forest fires; (2) 
preservation of water powers, since, like 
navigation, they depend for their value upon 
the evemiess of stream flow; (3) preserva¬ 
tion of the purity and regularity of flow of 
the mountain streams , with a view to their 
use for the water supply of towns and cities; 

(4) continuance of a timber supply to meet 
the needs of the industries of the country; 

(5) preservation of the beauty and attrac¬ 
tiveness of the lands for the recreation and 
pleasure of the people. [Italics supplied.] 

This circular is a reprint of a former circular, 
and the same statement which we have italicized in 
the quotation appeared in a circular issued in 1913. 

This construction of the law by the executive offi¬ 
cers charged with the duty of administering it is en¬ 
titled to great respect, and if acted upon for a num¬ 
ber of years will not be disturbed except for cogent 
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reasons. LaRoque v. United States, 239 U. S. 62. 
64; Harris v. Bell, 254 U. S. 103, 109; McLaren v. 
Fleischer, 256 U. S. 477, 481. 

III 

The suit is one against the United States 
As we have heretofore pointed out, the contract 

with the City of Staunton granted only such rights 
in the waters of North River as the United States 
had. If the purpose of the bill were accomplished, 
the result would be to impose a restriction or 
burden upon the property of the United States. 
The Secretary of Agriculture in dealing with this 
matter acts solely as the agent of the United 
States—he has no personal interest in it. 

In this phase of the case, it is clear that the 
United States is a necessary party. If its title to 
property can not be taken away in a suit to which 
it is not a party, it is equally clear that its title can 
not be burdened or impaired in such a suit. Oregon 
v. Hitchcock, 202 U. S. 60; Naganab v. Hitchcock, 
202 U. S. 473; Louisiana v. Garfield, 211 U. S. 70; 
New Mexico v. Lane, 243 U. S. 52. 

IV 

The court is without jurisdiction of the subject matter 
as the suit is local in character 

Appellants’ theory of the case seems to be that, 
the execution of the contact between the City and 
the Secretary casts a cloud upon their title to the 
waters of North River. 
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We think that it can have no such effect. In the 
first place it is not such an instrument as would 
ordinarily be placed upon the county records. 
Further, it does not specify or relate to appellants’ 
property. By its own terms it affects the property 
of the United States. We fail to see how such an 
instrument can cast a cloud upon the title of appel¬ 
lants. 

Our view is that what is feared and sought to 
be prevented is that the city acting under the con¬ 
tract will take water from North River in violation 
of appellants’ rights and to their prejudice. This 
is evidenced by paragraph 7 of the bill (R. 2, 3): 

But the plaintiffs own a large tract of 
valuable riparian land on the said North 
River below the lands of United States Gov¬ 
ernment above mentioned and referred to in 
the said contract and if the defendant should 
use, divert, pipe, or carry away any of the 
waters of the said North River other than 
what is necessary for the usual and custom¬ 
ary uses of the said riparian lands of the 
Government, or should permit others to do 
so, that then the land business, and property 
of the plaintiffs, and of all other lower ripa¬ 
rian owners in the same position with the 
plaintiffs, would be ruined and their value 
practically destroyed and the plaintiffs and 
such others would suffer continued and ir¬ 
reparable injury and damage for which ade¬ 
quate compensattion could not be made in 
money. 
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This allegation is amplified by paragraphs 8, 9, 
and 10. 

The relief sought, in part, is the restraining of 
the Secretary “ from granting permission or con¬ 
sent to, or permitting or allowing, the City * * * 

to divert, withdraw, pipe, or carry away any of 
the water of North River/’ (R 4.) 

It seems to us that in essence the bill seeks to re¬ 
strain a threatened trespass. This trespass affects 
property in the State of Virginia. Such an action 
is local in character. Ellenwood v. Marietta Chair 
Co., 158 U. S. 105; Mason v. United States, 260 U. S. 
545, 558. Being such, it must be brought in a court 
whose territorial jurisdiction embraces the prop¬ 
erty in controversy. The Supreme Court of the 
District of Columbia can not entertain such a suit. 
Dredging Co. v. Morton, 28 App. D. C. 288; Irriga¬ 
tion L. & I. Co. v. Hitchcock, id. 587; Northern 
Indiana R. R. Co. v. Michigan Central R. R. Co., 
15 How. 233. 

V 

The interest of the City of Staunton 

Before closing this brief we wish to refer again 
to the interest of the City of Staunton. A very seri¬ 
ous situation with respect to a water supply con¬ 
fronts it. It has had a survey and investigation 
made by reputable engineers, who reported the 
present source to be entirely inadequate. The 
recommendation to the city was: 


That you adopt North Kiver as a source 
of supply for Staunton as it is the most eco¬ 
nomical available supply, both as to first cost 
and annual cost, and is the only single source 
capable of supplying your estimated needs 
thirty years hence. 

We argued below that the city was the real party 
in interest and the one at which the appellants were 
striking by this suit; that therefore it was an indis¬ 
pensable party under the rule stated in Minnesota 
v. Northern Securities Co 184 U. S. 199, 235, thus: 

The general rule in equity is that all per¬ 
sons materially interested, either legally or 
beneficially, in the subject matter of a suit, 
are to be made parties to it, so that there may 
be a complete decree, which shall bind them 
all. * * * 

The established practice of courts of 
equity to dismiss the plaintiff’s bill if it ap¬ 
pears that to grant the relief prayed for 
would injuriously affect persons materially 
interested in the subject matter who are not 
made parties to the suit, is founded upon 
clear reasons. 

See also New Orleans Water Works Co. v. New 
Orleans, 164 U. S. 471. 

Now, if the city was an indispensable party prior 
to the execution of the contract (and indeed re¬ 
gardless of that), it surely is now that the contract 
has been executed. This is established by the au¬ 
thorities cited in the discussion of the motion to 
dismiss, page 4. 
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Since the contract was signed the city has pro¬ 
ceeded with its project, has issued bonds to the 
amount of $700,000 and let contracts for the work, 
and the contractors are now at work. To enjoin 
further work, as this court is now asked to do, 
would be a serious blow to the city and would frus¬ 
trate it in its commendable endeavor to insure the 
welfare of its inhabitants. 

This consideration alone would warrant the court 
in declining to interfere. 

A suit for an injunction is an equitable 
proceeding, and the interests of the defend¬ 
ant are to be considered as well as those of 
the plaintiff. 

Wilson v. Shaw, 204 U. S. 24, 31. 

As the city is the real defendant, from a prac¬ 
tical standpoint, this principle is peculiarly appli¬ 
cable here. Besides, the appellants can seek redress 
for any violation of their rights in the Virginia 
courts. They should seek their remedy there, not 
here in the District of Columbia. 

CONCLUSION 

The decree of the Supreme Court of the District 
of Columbia was right and should be affirmed. 

Respectfully submitted. 

H. L. Underwood, 

Special Assistant to the Attorney General, 

Attorney for Appellee . 


November, 1924. 
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